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APPELLANT'S BRIEF 


STATEMENT OF JURISDICTION 
OF 
Wee oats DISTRICT COURT 


ieee Gs avivappeal Prom an order by “the Honorable Gus J: 


m_umeden, Presiding Judge of the United States District Court 
for the District of Oregon, dated December 13, 1966, ordering 
moni tl Of Neeeas corpus issue directimge the appellant to 
Meercase the appeliee from custody. 
On or about April 15, 1962, petitioner was arrested for 
mie Killing of one Tony Moore in Beatty, a village in Klamath 
meicy; Oregon. He was subsequently tried and convicted of 
memeomc-caerrce murder, and sentenced to life imprisonment. On 
eet tne Supreme Court of Oreéspon reversed the conviction 
mec remended for a new trial, State v. Unsworth, 235 Or 234, 
384 P2d 207 (1963), on the grounds that error had been com- 
mevvead with respect to the admission of hearsay evidence. 
ive Gisuricy auvorney tor Klamath County resubmitted the 
Memect tO tne grand jury which again returned an indictment. 
Petitioner was again tried and convicted of second-degree 
murder and again appealed to the Oregon Supreme Court, State 
Pieworun, 240 00r 453° 402 P2d 507 (1965). The Court af- 
Mirmed the conviction, holding that: 

(a) Petitioner's oral statements were not 
Cimcared by “whe ori teers amd therefore not exclud- 
simiewunder Escovedo v. Llilidnois, 378 US 478, 84 


eCv lies. 12 Laeeed O77 (2964). 


(b) "Eheiew@ by tekine the stand and testifying 
Vorowe worm the same as contained in his 
Wel een Stavenentus, pevtitaoner waived any ob- 
MecvmeMio TOU maamisositon Imvo Gvidence of the 
Wet bell St@eveiients On the grounds of not being 
ee eres! "OP His raehnt wo Counsel Or ve wemain silent. 
(c) For the same reason as set forth in (b), 
pevavlomer Wee Nov pmej;udiced by failure of the 
Cevirr= vOlwMaWwe van independent dewermination of 
Pol Upeeriness Welere admitting the Sstvatement into 
ea cence... 


Petitioner did not on the appeal raise either the admis- 


Meet livy Cf oral statements made while intoxicated, nor the 
mee uresco: the trial court to instruct the jury that less weight 
maould be given to such statements. 
Moccwieecs’  hneneialed a petitwoen for @ writ of habeas corpus 
Bursuant to 28 U.S.C., §§ 2241-2254, which petition was super- 
eee oy a (Pre-Trial Stipulation and Order, the pertinent 
issues, in paraphrase, being set forth as follows: 

i Dems cobedoe and Jackson v. Denno apply 
MewueeevIvely bo petitioner's case? 

2. Jee. woe perm toner waive his con- 
Te TtUlwronaliwirairphts under these decisions? 

oe PP eseeredo 15 Werreacuive, and pervi- 
tioner's rights were not waived, were the Escobedo 
Mmeaguiremenvs GbSserved with respect to petitioner's 


written and oral statements? 


ay ip Wieelkson yxaDenno if retroactive, 
Cue Ppeuuloner serrehes thereunder were yot 
waived, did the Court comply with the consti- 
Uitmoms | “eequireéments or that decision? 

an Ves tiere €uriircivent evidence that 
ic Kailiniegwas anventvogead ravher than agei - 
Celtel tTOuseatLTSTyY the @enStitutionad guarantee 
Or Gwe process ? 

Mimhis Cpimugen accompanying the Order from which the 

Seemeniveapoeal 15 tekken, the Dietrict Court held, in summary: 

(a) The matter was properly before the 
Dimeeewovages Distract Court since Unsworth had 
Meme cOMmMSeeLO post conviction relief as his 
iver ecould have madsed the issue of dntoxi- 
ComecmSvavenients Onmeppeal, and because the 
Pssles ves einpliveit im bails contenvbiion on appeal 
tee Yhewstavemnents were anadmissible. 

(b) Since Johnson v. New Jersey, 384 US 
719 (1966), Escobedo does not apply retroactively 
MempctiuIoner's case, aad his statement is not 
inadmissible for that reason. 

(c) Petitioner did not waive his consti- 
VUE wiehibew as TO the @ritten statement , 
Mewewver, by taking the stand and testifying 


substantially to the same effect. 


(d) Had petitioner received a hearing 
mt Of the presence of the jury on vo luiitesdi- 
ees, ll mlent hever been unnecessary for him 
te wakes twe stemd. (Implicit, of cowrse, is 
the denial of Jackson vs. Denno safeguards.) 

(e) The oral statements by petitioner 
Cer new rane. of Nie anrest Werer inadmissible 
igre Dewwes TOO invOxicatéeéd to make a 
Volunvery statement”. 

(f) Petitioner was deprived of his feder- 
ene, “srowecwed Constitutional rights when the 
Comme, tamitee Toewarn the jury to give less 
Vem Oo Creal amd written stavements made 
ore winder Uiecwiniiience of alcohol than to 
ewmeavemenvo made wiele he was sober. 

(g) The oral statements made at the 
Dime "O1wamresl provided the basis for the 


peice raceme windat “ne Kelling was inventional. 


JURESDIC MON OF MEHE COURT OF APPEALS FOR 
i NENT CER@ULT TOMEAR THE APPEAL 


Om Janvier 9.) 1Ge7, “appellant filed his notice of appeal 


meely the Clerk of the United States District Court in Portland, 
Oregon. 
iit Cot: Mas jueniedsctmen pursuant to 26 U.S.C. §§ 1291 


Mod 2253. 


APPELLANT'S STATEMENT OF THE CASE 


Oma the €vening of April 15, 1962, a fatal shooting 
Beetimee at appellee's cabin im Beatty, Oregon, 2 small 
fmelaee £m the Indwan Reservation in Kl@math County. 
Benen officers from the Klamath County Sheriff's- office 
Mmrerivee in response to a call from appellee's wise, they 
Beda vme Dody Of ~vme deceased Tony Moore in a chaadr, and 
mie appellee lying face down asdeep on a bed. 

The officers aroused appellee and he testified 
Trial transcript, ps 25) to the following: 

"A, He staggered around and finally got the 
euoc willed taad locked av me and he said, 
ei “swe ¢ov a mie and i'll sh@ot your guts 


ObU. yous son of a bitch '. 


Q. Then what happened -- where was he when 
Weweesae thay ? 


i Me motdone toy sting bed . 
O  Wiem, ded héessey anything elseuafter that? 


A, ice  Shewmeaved Om quite a little 6it and 
tirned “around and observed Teny Moore 
Sivmne an themchasir and ne saids ‘There 
is Tony' he says 'He got in my way and I 
poadecCOomiGwiiimem. Her Saud to meoagain, 
ir IL had my wen, [sd kill your te®, you 
fom Oteemomrch', that’s the words he 
Sauna... 


Mes. wwebker, pmeeprieperwof the mearby eafe, was also 


present at that time and testified (Trial transcript, 


m®:. 102): 

"Q@. Did you hear any statements made in 
Me. Umsworvh's presence during the 
tame tee vem were in the cabin either 
- by ire Uneworth or by others? 


Be Yes. 


le) 
"Q. Would you relate those statements? 


eel wwe Uimeworrm says, “I shot Tony 
moi TecwiGn'teameen to do it.' 


Ge #7 OGher statements? 


i> 


Lome, Aminecamieto Shoot hear,’ he 
meant his Wite. 


Q@. Those are the exact words he used? 

A. Well, he cussed at her." 

leiwer Gi vme Toresoing statements were E€licited, but rather, 
according Goma PEScnme Wweetessces were tThorougily spontaneous. 

pepcitee was taken into custody. 

ee heures later according to the testimony of Mr. Thomas, 


Mmeputy district attorney, the following transpired in the jail 


Barber shop (Trial Transcript, p. 220): 

"Q. What time did this conversation take place? 

eee U Wels approxamavely 5:00 in the morning, a.m. 
Q@. Would you relate that conversation? 


A. 1 asked Mr. Unsworth several times as to 
what had happened and his answers were in- 
Cemememe fer tie MOst pare Dut he dad “say, 
"I killed him and I know you are going to 
get me." He asked many times to see his 
yelotiee, 


Q@. What was his general attitude during the 
period of these conversations? 


A. It was very aggressive and he was very wild 
and he shouted constantly and he was ex- 
Tremewy norey. © 

With respect to the same scene, Sheriff Brittan had 


Bestified (p. 208): 


"A. He seemed to be a little wild and he seemed 
COsee athe xicared: "' 


omer Weel es umelve Ours latem, in the District Attor- 
Mmetoe Oliice, ana a@iter We was advised that aryohine he might 
me ecould Be used against him, and that he had a right to call 
Pn attorney (Trial Transcript, p. 178), appellee gave a state- 
ment which was reduced to writing and signed. (Appendix A) 

PP eresvadmvting ne written statement into emidence, 
me coure Comducted a hearing out of the presence of the jury 
to determine its voluntariness. (Trial Transcript, p. 168) 
Pomenenwee@meclusion of the hearing (Trial Transcript, p. 174) 
mae COUrt stated: 

"THE COURT: The issue before the Court is whether 

iUgwies giveneaveduntary or not. The 
COumt Heels thal this is a jumy ques- 
em, whe @bjectaon is overruled. 
Brine inthe jury, please. " 
PmeiseselvOwed the exhibit to be received into evidence, with 
testimony pertaining to such voluntariness offered in the 
Bieewmence of the jury. 

peoUulEheoner S scoumeel Oo jected Memits introduction on the 
Prounds that petitioner was held a full day without counsel, 
Blrial Transemipt, p. 174), but made no objection to the fact 
moat the court did not independently find on the issue of 
Berunvariness, mor did he request the court to do so. 

PetiL loner gidingelf elected to take the stands,eand by his 
testimony substantially affirmed the content of the written 
Beavement., Petitioner's account of the events would show 
that he had been threatened earlier in the evening by Indians, 
that he heard a commotion outside, stepped out into the yard 


mith his rifle cocked, and came back in still holding the 


fe) 
hammer down. His wife shouted at him to put the gun down, he 
Mined and because of the absence of a thumb on the hand con- 
Merolling the mechanism of a rifle, inadvertently let go; the 


merle discharged, shooting Tony in the abdomen, and apparently 


Semone almost instantly. Dr. Nicholson testified that the 
wound was a contact wound. 

mine Stave presented its case on two theories; that peti- 
tioner intended to kill Tony, or that he inadvertently killed 
meny intending instead to kill his wife. 

Mie Teor, Gelivyeredq comprehensive instructions, although 
ME On 1nvexicabion at the time of oral admissions. Defense 
memiiecl!, while objecting to instructions on intoxication re- 
moving to the commission of the crime and instructions on 
Bransferred intent, (Trial Transcript, p. 362), did not request 
Mey additional instructions. 


ime jury revurmed a yerdict of second-degree murder. 


SPECIFICATIONS OF ERROR 

il 
Mice Mas triel \Court erred imeholding that petitioner did 
Memeeewaive his constitutional rights to the introduction of 
mis written statement (Appendix A) by taking the stand and 
Pestifying substantially in accord with the statement. 

Jet 
Miele reler Court Crmwed inoholding that pevitioner was 
mec jucicec by having to take the stand because the trial court 


did not make an independent determination of voluntariness of 


Bae written statement (Appendix A) before allowing it in evi- 
Bence. 
Diet 
ime Distriet Court érred in holding that petitioner's 
= statements (infra p. 5-6 ) at the time of arrest and in 


the jail barbershop were inadmissible in that Pet al.nwoner was 


too intoxicated to make a voluntary admission. 
aI 


eee Weerrict Court erred in holding that petitioner was 


to instruct the jury to give less weight to statements made 
merle under the influence of alcohol. 
V 
ie District Court erred in finding "that the oral state- 
ments made at the time of arrest provided the basis for a 
verdict of second-degree murder. 
POuUNRS® L@and LT 
and 
AUTHORITIES 
Evwoeleme the standWand testifying to thé same” matters 
Pontained in his written statement, petitioner waived any 
Objections he may have had to its introduction into evidence, 
and any rights he may have had to a judicial pre-determination 


me vyOluntariness. 


80) 


pe ig  reople , Colo ‘i 
. 406 Ped ol (1965) 


People v. Skidmore, 69 I1] App2d 483, 
ely @iibed 431 (1966 ) 


Sere Vv. Dotson, 239 Or 140, 396 P2d 777 (1964) 


oeete v. Fwazier, Or , #18 P2¢e 
841 (1966) 
Washington v. People, __— Colo mo Pee) 735, (1965) 
i cert. den. 383 US 953, 16 L Eded 215, 86 S$ Ct 1217 


itive DasSerict Court Hela: 


"T do not share the view that since 
Umeawomn weslified substantieddy in accord 
velun aes written Statement, the statement 
was admissible regardless of whether he had 
eecomerrorded MiSs CONSUTIBUtIOMal Prirents. 
Had Utteworwhi received 2 hearing outsdde the 
peecence: Of the jury en the voluntariness 
Greetme ia] and written statements, the 
owacle May have been unable te make a prima 
facie case, and it would have been unnec- 
Sscery tor Unswerth to have taken the strand.” 
Discmics Court Opinion, p. 8] 


i stippere Of 10s poOsitiom that sWibsequent testimony to 


me seme effect waives objections to the admission of a writ- 
mie svatement, the Oregon Supréme Court relied on its holding 
Maman carlier case, State Vv. Dotson, 239 Or 140, 396 P2d 777 
P1964). 

Mae theory, Mewever. is amply supported by decisions 
meem Other jurisdictions. In Washington v. People, ___ ~-Colo 
me, 05 Ped 735, 738, cert. den. 383 US 953, where peti- 
tioner sought relief on the erewnes that pre-trial statements 
fee Laken in violation of his constitutional rights, the 


fourt held: 


"Moreover, and completely decisive 
me tae taev tmaat Washington took the stand 
foomsecias ated repeated substantially the 
same story he had told to Cloud. * * # 
This situation was not one where he was 
meaguaired TO take thé @tand in order to 

' men uves time effects of his pre=trial 

ewavemenvs. Cileariy, when the defendant 
elected tO repeat to the jury his pre= 
trial statements, he waived every objec- 


Peer We mibemt haye ursed to other proof 
' In Lew prosecution of the same or similar 
’ statements." 
; See also Bell v. People, ove) , 406 P2a 
Mol (1965). 


ma eigeibysis Of the situation itself supports the hold- 
mag that appellee could not have been prejudiced by the in- 
mroduction of the statement. The facts established a fatal 
mBnooting at the Unsworth cabin which, at the time, was occupied 
By Only three persons. It is entirely predictable that Mrs. 
Bisworth would deny having fired the rifle. Assuming further, 
With little hesitancy, that the physical evidence would show 
the wound was not self-inflicted, it is equally predictable 
that suspicion would fall on appellee. 
At this point, appellee had three alternatives; he might 
have refused to give a statement at all; he might have given 
ee stavement tending to show the shooting was intentional; or 
mer muehnt, as he in fact did, give an explanation consistent 
math the defense of pure accident. 
Had Unsworth given no statement at all, or had the state- 
ment been kept out of evidence, the matter would have gone 


to the jury on the balance of the testimony and evidence that 


wa 

_eeeroetiecript has to offer. Whether or not Uneworth's excul- 

Savory statements were better left unpresented is a matter of 

Mee speculation. But in the absence of a clean showing that 

Bais story of accidental shooting was actually prejudical, 

memmon sense unequivocally indicates otherwise. 

Pe weayenad the Statement been incriminating, and Unsworth 
required GOeuelse themstemdweither to refute iter im contra- 
meeeron in crucial particulars, the jury would have been con- 
Becntea Pvc cnonce imevitably more prejudicial to the 
Bpellec. 

. When Unsworth took the stand and repeated the same excul- 
meee  VeTrotOn as contained in his statement, we do not see, 
meee pect Nevervneless to the "opinion of the District Court, 
sither why it was necessary to do so (except to make his point 


more graphically), nor how he was prejudiced in any way at all. 


Mey further anakbysis merely belabors the poimt needlessly. 
mor do the courts find the proposition that constitutional 
m_eeies are waived under such circumstances any more than self- 
€vident. In People v. Skidmore, 69 I11 App 2d 483, 217 NE2d 
431, 433 (1966) the court held: 


"Secondly, defendant objects to the fact 
im@et the court admitted the incrimimating, 
Signed statements given by the defendant to 
mienmelice Officers ama the assistant state's 
@eevermey upon tite proumds that constitutional 
mv leses Were violated™ because he was not 
orrercded raght to retain counsel, nor warned 
iene @Omstituional rights. = "= * we fine 
@ewendant has mo basis for this complaint in 
view of the fact that he himself took the wit- 
Meee Suand and practically in detail reiterated 
mecder Oath im the trial the matters contained 


irs 


fn these written statements. He was, there- 
imoicee oy preiugiced and cannot cCladm consti—_ 
mo OWwel privileges whiéh he velun@aradly waived 


by vestifyine. " 
Feereenvlys the Oregon Court ag@aiiy in State v. 


Frazier, Or » 418 Ped 841, 844 (1966) merely reiter- 


mea the principle without further elaboration. 
Dope vee ise claimimeg, im effeet, @ denial of constitu- 


mrolal rights in two areas. First that the statement was 


waken in violation of his rights (and admitted into evidence); 


fand second, that the court did not independently determine 


voluntariness before allowing the jury to see it. However, 


Mithis particular situation, as in most, the concepts are 
Misecparable and the distinction academic. 

im is respect iiiMy submitted that when appellee assumed 
whe witness stand, he did so with competent counsel and of 
mes OWn will; that by reiterating his prior statements he 
Maived any and all constitutional rights he may have had with 


Bespect to the introduction into evidence of the statement. 


POINT I11 and AUTHORITIES 
Pppellee's onal statements made at the time of eiaees t , 
and in the jail barber shop were not inadmissible, even 


though appellee was intoxicated at the time. 


Eallay v. Peeple, Cole , 419 Pea 


446 (1966) 
ev. United States, 60 App DC 76, 47 
Fed 438 (1931) 


Roper v. People, 116 Colo 493, 179 P2a 232, 
233 (1947) 


Ls 


(ee ener va Unaved states, 7/9 App DC 373, 
147 F2a 572 (1945) 


newuen v. Upitedestates, (9 App DC 329, 
WA Pad «as Goth ) 


People v. McQueen, 274 NYS2d 886, 
18 NY2d 337, 221 NE2d 550 (1966) 


RPevers v. Commonwealth, Ky - 


403 SW2d 686 (1966) 
26 Words and Phrases, Permanent Edition 527 
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All witnesses are in substantial accord that at the time 
me WwO freups of oral statements were made by appellee, he 
Mas Grunk. The District Court hela: 


"The undisputed evidence shows that 
Unswortheal mle tame of his armrest was too 
icom caved te make a volumtary statement and 
iaat Lhe Sivaniememts ahe made were ‘the product 
Ol sa mind "Gemmmned er comfUused by adrcohol, 
made at a time when the defendant himself had 
ne understemdime or realization of what «was 
Poume On Orj@lat he was saying,' and therefore 
mere inedmieisible. MeAffee v. United Sates, 
Decor Cin, Wee, Tl Freed 199, 200. 


"Tnemy wepinion the failure of the trial 

Ceurt to emelude the oral statements meade by 

UMSVieCrt hae tbemtimne got his arrestedeprived 

hom of due, precess. * * *" [District Court 

ermiiion, pe 94 

fee eoeecir ea SUDMIY that he stavemente made, intoxi- 
mere Or SObeCm, were thoroughly sponteneows, and for that 
meeoow, thoroughiy voluntary. The record shows no taint of 
me t-clOn at any time. It may be that the Issue with respect 
tO these statements is one of credibility rather than volun- 
tariness. 


A statement made unreliable by coercive measures, and 


allowed in evidence, may violate a constitutional right. 


meee arguc Une a@equestion of reliability or eredibility 
meatoinge SOledy Lremeanmtoxiecation goes merely to the weight 
me be given to theestatements -- and that no due process 
Beeelion should.amise as to its admissibility. 

Besent vel ly tims, the majority rule, holds that intoxi- 
meee alone, @hemi of intoxication amounting to or result-— 
eit) Meanie, Geese net render confessions, admissions, or 
Bcatvements inadmissible. The earlier cases are collected and 
Minotated inu69 ALR2d 362, including some federal cases. See 
Bell v. United States, 60 App DC 76, 47 F2da 438 (1931); Merg- 
Mee Vv. United States, 79 App DC 373, 147 Fed 572 (1945); and 
Meervon V. United States, 79 App DC 329, 147 Fed 38 (1945). 
| Later cases appear not to have deviated from this rule. 
The court held, in Peters v. Commonwealth, Ky Oe: 
SW2d 686, 689 (1966): 

Hime facy That we. peagsion, is intomi cated 

Gees s20t mneceseemi lywWisable him frome com- 

Prencnduniertiewiminenit ofehis adiissiems or 

from giving a.true account of the occurrences 

wo helch heya Vvewcemherecace., There is nothing 

jmethne recerdwoeindicate that becawse_of his 

intoxication appellant was in a maniacal state. 

hts Ob View otoe, chat the jury could-reason- 

ably conciudewappelilamt wasemet so -imtoxicated 

as to be unconseious of -the meaning and effect 

Of the womds contaimed in+is statement." 

Amd see, to the-same effect, Ballay v. People, Colo 

» 419 Ped 446, 448 (1966), and Roper v. People, 116 Colo 
Me, 179 P2d 232, 233 (1947). 


It may well be that most persons under the influence of 


a 


Becohol have a tendency to bluff, exaggerate, threaten or 


pegeer. This is by no means universal. Mr. Unsworth, 


meecough he teéstiaited himself, put on no testimony at all 
meener to deny has oral statements, explain them, or to give 
meem an interpretation reflecting his personal tendencies 
Serine intoxication to exaggerate or bluff. 

Mine juUMy, UNen, was I1Git te color thé statements in any 
manner dictated by its individual experience. 


" Oe Peet May weld be that if thee 
mere evidemee tliat the comfessions had been 
Comocl Veodmorvyecerced, evidence of Inte ca 
iO WOUlG Wiemrelemantim conjunction therewith. 
oon the OvmMer hand, in the absenee ef ceewc hen, 
the jury might apply the ancient memwim in vino 
Veigias." Peeples v..-MeQueen, 2/4 N.y,.S.2d 886, 
Me ee 337,59 221 NE2Z@ 550, 554 (1966). 


Nor does the evidence show that appellee's intoxication 
emounted to "mania'' so as to render the statements inadmis- 
sible. 


 Viecwets a 9teemn of insanity accem- 
panied by more or less excitement which some- 
times amounts to fury. The person so affected 
io) SUD | Cele uembewsiucingtiowms and delwsions and 
is impresse@umiith.the réality of events which have 
MeEver OCcCUmmed andechimies which do not -exist and 
ees act lems sekteemonre orm tess in cenformity with 
belict an theeetpertioulars. Dmer v. Dyar, 131 
= 535,554, Volts. 675." 26%Werds aad Phrases, 
Per maneny Eda taeas 527. 


it aepcllee was isurtferime from hallweinations or delir- 
mem, it is neither apparent from the record, nor easily infer- 
mea from the events of the evening. 
‘ mite welseiice ten suey a pesitive showing, it is submitted 


Bhat appellee's statement made under the influence of wine 


mere properly admitted into evidence. 


Fomw IVeand AUTHORITIES 


evita Ne@ier Was NOt in eprom in faiking to instruct 
mie jury to give Jess weight to statements made while intoxi- 
mum 111 UMec absence Of a request for such instructions. 


Claypole v. United States, 289 F2d 768 
(Oth Mir 1960) 


Esters v. United States, 260 F2d 393 
Conn came Ios 5 ) 


Soave v. lee, 232 Or 70, 374 P2a 461 


(1962) 

State v. Hudgens, ‘oie eile 3 Bed 
90 (1967) 

Seatve v. Murmag, 238 Or 567, 395 P2a 780 
(1964) 


Ocrtse wel Uinbedestaves, 358 B2d 107 
(Sicleemee 1960). cert. den. 385 US 861 (1966) 


Williams v. United States, 358 F2d Bi Sie 
(Oth Gare 19160 ) 


be@eral RuMles of Criminal Procedure, Title 18 
cM Rie. 30 


Oregon Revised Statutes 17.510 

Pep ece a tela Counsel did mot, accordimag to the trans- 
Cript and records available request any special instructions 
meee respect tO intoxication at the time of the oral admissions. 

i thew abeem@ee Of Such a request, the court is not bound 
mo give any such “instructions, and it is not reversible error 
mr oO CO SO. Itwaact, this principle ig reflected in the 
Meceral Rules ofsCriminal Procedure; Title 18 U.S.C., Rule 30 


{as amended February 28, 1966, effective July 1, 1966]: 


ie % =" No party may assign as error any 
portion ~@t themehWermerer omission themefrom 
Diless he @eecrs themeto before the jury 
reuLrees Ve @emmider its werdict, stating dis- 
Pic Tie mete te waiich he ebjects and the 
erounds of his objection. * * #" (Emphasis supplied) 


ine Wil wemiee yn mated States, 356 F2d 325, 329 (9th Cir 
mO606) where the trial judge did not properly instruct the jury 
Mimeerning admissions and statements which were admitted into 
ice, eae court denied relief on this assignment of error, 
moaying: 


" * * * No objection was interposed by 
aopel lens tee the imesitruetaens which were given 
nor was any other instruction proposed by appel- 
ian . 


"It is also to.be noted that no question was 
raised by @ppediant-at the trial that he was 
denen the gages tence. ef counsel, or-that me 
Wiese nel advised of his right te remeainesilent. 
inte these Circumstances @e. find no merit in ap- 
pellant's contention." 


Pig! Gein, GmeOmeiz v. United States, 358 FP2d 107, 109 
moth Cir 1966), cert. den. 385 US 861 (1966), where an in- 
mormer's testimony may have been suspect: 


"Appellant next contends that the failure 
Cerne) COlm I ato-five-on its own Motion @ caution= 
eey ist rmctaen-theat the informers' testimony should 
De Viewed Weta great care and caution and carefully 
SCrucvinezcdmmes solainwerwor Appellemt admits that 
Tide) ise @UCtrOtgas Ton requested by him. Under 
Mac Circwms pamees |\wemcec NO erro®” imtme failure 
Tomei ve sswic hoes Inetruction. '' 


Pie some geimemp le appeemserepeatedi, in other jurisdic- 


tions, both by statute and by case law. Oregon Revised Stat- 
Meee (e510; Betems v. United States, 260 F2d 393 (8th Cir 


mno58); Claypole v. United States, 280 F2d 768 (9th Cir 1960); 


Rete 7S Mire ees Or 567, 395 P2d 780 (1964); State v. 
Sms, 232 Or 70, 374 P2d 461 (1962); State v. Hudgens, 
mez 8 8§=6, 423 P2d OO (1967). 

Even assuming... ewever;, that such a failure to instruct, 
Muemdeul 2a request, may be Error so great as to amount to a 
meee! Of due process, an examination of the record itself 
mould show enough instructions, considered as a whole, to 
Sawoion the jury, 

On eee 356 Ulrtal Transcript), the Court instructed: 


"Regarding the purported statements made by 
Poe scetendant, the law provides that an admission 
ne @erer@enme, whevher in the court of a judicial 
Proceeding Or geoO~a-private person, cannot be given 
in evidence against him-when made under the influence 
Ce hear wprmeoueecee Dy Atbmeats and plem not freely or 
VOoOmunitearily meqce. ou haye heard the ewidence of 
Pve shacks. aadmcircumstances surrounding the state- 
ments and you are to determine from this evidence 
whether the.statement.was.made under the influence 
of fear produced by threats or whether it was made 
irecly vantmueluntvarily. -If the statement is: volun- 
Cary, yOUsame steee@ive it whatever weieht you feel 
Pc) Ve eatisamewreto, taking inwo comsideration all of 
che Tactse aad seircumstances under which it.was made. 
igevlie@—rerds, youvare the exclusive.judge of the 
Vemodu <ama caeadibility of any admissions." 


ie “ogeee ines uruiction followed in the comtext of in- 
Beeuctions, On p.msa0 (Trial Transcript) which had provided: 


"You are net restricted to a consideration 
Om tacts Gircerlyiprowed, nor are you expected 
Vo Mey aside wmatvers-of common knowledge or your 
own observations .and..experiences in the affairs 
Or litem Dim on the convrary, youwmay give effect 
to such inferences as.common knowledge or your per- 
sonal observation and experience may reasonably 
craw Trem chee racts directly piteved and you may 
app euOmcOniicting testimeny tie test of your 
own judgment and experience." 


Poceile= (ee toy Cenied due process by failure of the 


mre tO instruct specially on intoxication. 


Pere V 

Umeworvnis Gmes! etatements did not provide the only 
Mesis for a second-degree conviction. 

See CC emacs .Court Gid not specifically hold that 
me Oral Slavememms., .er se, without the complications of in- 
meercavion, were Wmeutficient to convict appellee, we do not 
mecolSs Bille areueemne surficiency of the evidence. 

Hevover, wee Meagore Shows that the jury had more to 
magn than just the statements in question. 

wore. Limos rebUeytal, produced the testimony of 
Meeticy cmeriftf Jeek-Hutton (Trial Transcript, begimnmaing p. 26). 
Rivet on westitgwed tnat he had gone to the Unsworth home, 
mead heard Unsworth.threaten injry to his wife and specific- 
meiy (p. 320): 

in. Meni N : 


Q. When was the next time that you visited 
tme Uniswerths? 


A. Three days later, the 18th. 
That was the 18th of November, 1961? 


Yes. 


O YF & 


What if anything was said by Mrs. Unsworth -- 
Mr. Une@iortih ? 


in Ue voOlCmmcm ita dst sl ceo ecet him cut of 
Piewe. —— er Outmet Lnere that he Was going 
Wormmill her." 


—* 


ie Seamewi@en Called Lavina Henryg a neighbor of the 
Meer bos. Giri Transcript, beginning p. 333). Mrs. Henry 
Mmecounted several-incidences of violence and fighting between 
the WievOorvls, Some of which were stricken. However, the un- 
mee eken Petrella eaeern provided 4 basis from which the jury 
meee find @ malicious intent on the part of appellee towards 
mis wife. 

ioe j/Ury wee Mas positioned to weigh appellee's account 
i moe InciGcnGe ate weolbeined in his statement and testimony 


. 
cl 


ewe Nis Oral admissions and the testimony of the state's 


mebuttal witnesses. 

ite is “appemmemie wath whatever factors played apart im the 

Meer wcolotG ration, Ghat the letter offered greater credence. 
CONCLUSION 

ioe OeCmmi iy wreced that thes District Court's Find- 

ings and Order be reversed, and the writ be denied. 

Respect fuga, suomateed , 


ROBE &. THORNTON 
heconte, Generatimo: Creceon 


HEEEN , KALIL 
Mosis@ant Atcorney General 


Mrvormeys for Appel Fant 
Certs fiveate 
PVcertity tite ian Commlecuven wiuh the preparation of this 
rier, I have examined Rules 18 and 19 of the United States 
Weeurt of Appeals for the Ninth Circuit, and that, in my opinion, 
mee foregoing brief is in full compliance with those rules. 


HELEN B. KALIL 
Assistant Attorney General 


PLATE OF OREGON 


COUNTY OF KLAMATH 


1, WILLIAM WMSWORTH, depose and say that the following 
mee coment is ma@e WGeeely and voluntarily and is true; that I 
have not been offemed rewards or immunity of any kind; that 


mee convents of thee affidavit may be used at the trial of 


ae acutONn ariciue elimeor the facts set out herein; that this 
meevement was made to. Deputy District Attorney, J. R. Thomas, 
ma the presenceseft Murray Britton, Sheriff of Klamath County, 
Brecon; Delbert Summers, Deputy Sheriff of Klamath County, 
Oregon, and Suzanne.Cromwell, Stenographer, at 4:40 p.m., 


memcune Oifice of the District Attorney for Klamath County, 


Oregon, April 16, 1962. 


fee. LHOMAS: Wells eBid] Ddowant. you to mndérstand that 
I Walimes Dep way” Diss Tt mabct ATtomme y, and we 
are” talline to you about a death of a 
fellow that we know as Anthony Moore, 
Gaewmeccuered in Beatty in apparently the 
Gem that yeu awd Mrs. Unsworth live in. 
Thetewiniatever you Say can se wsed against 
yOlw “You Um@ermstanidealsomthatweyeu have 
wiewreht TO call an attorney. 


eee UNSWORTH: @PeGhink Mohave the right to call anwattorney, 
ove Chieti t is my life thetlis g@oimg to die 
veo. lus molt intentional, it.gas acci- 
dermedes I wemtoto.the door @ndwlehad been 
threatened a-.couple times and I didn't know 
hemminanm.peep le were there. -® had the gun 
inemy hand and I cocked it and then when I 
Sew Uiet Cieme Wasn't anybody there wand I 
was holding the hammer with my hand and I 
vineiwed 1p Dae On Sserety Sr togsaiety. I 
Vumemied around and m—witesyelled at me and 
said, “pwt that damn thing down." When 

she hollared I was turned around towards 
Pony Cmte into tiewliammeWwen. I had already 


joes 


Pie €G the trigger and when she screamed 
ecome | jet. Metoco of the trigger, er I 
iean tle hammer. 


Q: Wien yourrefer te a»gun, which kind do 
yOiwean ? 


A: 30-30 Winchester. 


Q: i tar “Verishew youwsa gun in the reom and 
aoliesweu if this is the one? 


A: tC ewe this if it. If couldn't Swear to it. 

Q: Do =yeu Agnow it by serial number? 

A: iio (meen tC nueke Moulce™ or tne Serial 
nunieer . 

m= Del Summers: On this gun is-written 'Andy'. Do you 


know this was on it? 


A : Wey t.adidn't. 

Q: hoe Gem" you pul your initials on it? 

A: ipeccweteinoey Ai this is the gun, 

Q: Weasl, lec put it on the gun so that we can 
rcentity Limes the ome in thischatemént. 

| Winemme did you get the gun? 


A: Bill .Walker. 


murray Britton: 
: Welle Bald MalWwer identified the gun last 
Wigmce as beds the one he gaye you. 


A: Well he should know better than I do. 


Murray Britton: 

Q: We showed this gun to Bill Walker and he 
Said this Was the gun. -Why dom't you mark 
ty Semi na i Wemcogemeenlvity thas gum as the 
Omen in Vie sSsravement 7 


A: Mere is anh eemumne left cide. B.U. will 
Bemmist es £000, Ss. 90, Eill Unsworth. 


Now go ahead with the incident in the cabin. 


T Jest went to thewdeor and I didn't know -- 


a, 


Wem eme bad Tony been there that night? 


Pema tf don't know. We were Sitting and 
Valking.and one thing and another and the 
dogs made quite a commotion and like I say 
when I. turned away from the door-and when 
tne Mate SeCreamed 2k me -that.wWas it. I 
pulled the trigger and let the hammer down. 


Hey meme you holdimge the gun? 


Pieced scan shew you better than I can tell 
Vote lgnlteelienscy, I pud bed .theé trigger to 
ihecmane hemmer down. i had it in my left 
heiewtis——l estvartied-te-puwt -the gwn away .and_my 
were wwollared, “put that damn thing down" 
an@.like Iosay I had already pulled the 
rteee pene -leuess £ just let .my-hand off 
Gilet Viakeesem and It just fired. I eeuldn't 
pete weit . 


Wee me ask ou -this? We had a-report that 
yourmealled som@one about..9:3@,and told them 
OS See OV ermtaerc. that there was .goitne to 
be Qamwwine .. Taet wou. phened sfrom a tele- 
phone booth around Cookie's Tavern. 


No, I didn't .know there was going to be a 
ShOGii ne. 


Pareto! Cas time deputaies ine Bly? 
Not that I kmow of. 
Do wou recall making this statement to them? 


i ged a lot.er trouble and Limes upset. I 
doa"> memenberm yeu coming @ut and setting me. 
i wemember when we got here aad I know I was 
kKawe @f belizpement and I teld you I wasn't 
going to talk and there is another lapse and 
Teen teaccount, for. 


Now, the autopsy indicated that the wound 
was a contact wound. That the barrel was 
against him. 


Wemls 2 guess it was onlyaabout a foot from 
hineemo waere I killed him 


Weulrd@' t+ 1t have hare the arm of the chair? 


Welk. the whedle thing was like this. The 
eee wesebere and EL just turmmed,areund and 
that.was, when the wife hollared and was 
ememen room that it was about a-foot from 
ham. It-welld hawe been-that much space 
between the gun and him. (Indicating) 
Hemet dO you mean? A yard or so. 
ae leiecht.from him to me. ¢Indicat- 
ing Sheriff) I can't believe I-_-had shot him. 
1. Gpened@ais' shirt and ZT geen a red spot on 
hoeiteerid then everything went to hell. 

What did you do when you saw he was shot? 


i Wen't knegmiat happened. Everything is 
Premyeeone;, “I don't know. 


be yOu memember Jack Hunton and Jim Conroy 
coming in-.wWath Mr. and Mrs. Walker and your 
Wilco 

i demo remember . 

What isthe next thing you remember? 
OWerwbock Wwerec.in the jail. Well, you intro- 
diesd yeursell aswtie District Attorney and 
yeu talked to me. 

Did yew have a fiehnt with Pony ? 

Hew non Laskin Uo stor dinner and we were 
Vorkame COosethner and [ said come on over to 
Pie eveceania mave a bite to vat. 

[ee whembeenu staying atveyour place? 

icy, Wae iad been over atv Jimmy's sinext door. 
Wet tame did me come over to your place? 

I doen't know. 

Dae you have enyenine to drink? 

Wine. 


How much, do you know? 


cen’ t Wew.  lueWwas Clemer a fitth or a 


Badt gatlom and we just stopped at the store 
amide took» iiheme. We were_sitting-here 
drinkinguwhen all the commotion come on 
andthe dogs made all the racket. 


meu vee Ive Doweht the wine together? 
Yee... 
What. store? 


Te@m@e- is onig. one store. Crawfords and it 
Ves Crawler de cmore. There dis -only-one 
Sijetiac and if is the only one there. 


Veeco gel want to ask you agadn about 
Ulin UST ywOU.remember Waking a phene call 
GO Gaeitereorsthe deoutmes “im Blyethat some- 
OMe Was Belme Go get KislVed or Something 
Wome Cx beet ? 


No. 


Do you remember.being down there with the 
ee Pe? 


No. 
Vheiatemertdid youcgstart drinking? 


About 4:00 o'clock. We worked over there 
cleaning Up,ythe yards. When we got done we 
Welw 2nd) 20t ae jugsand-were going to have 
Supper aad have somethii.t6 drink. Now you 
would have to ask my wife when we came home. 
miele Gan ell] seu, 


Welle, Det me Gell you this. Tae awntopsey 
Pepert indekcates the wound tat killed 
Anthony Meoeme Was rent up against his stomach. 
Now you have said you were approximately one 
Vara ajay. Are you telling us everything? 


Welle, the =Uprear aad Eeverythime. It could 
Ravel Deen UCvewec Tiree inches. »Yell it isn't 
iimigelyou would metice in an upmoar. To start 
Viti. L LUPE ane vating iuem the door and 
where.he.was sitting I would turn.I was a 
good ways from him and on the other hand, it 
Meme be Ghatweien £ Curned @round and brought 
Pith Ravenbeen right Up a@@einste him. I 
dent know. 


Gente, District Attorney do.Rw Thomas 
left the angen (Tocmappresimatedy..tiaminute. 
No.conversation took place at this time) 


Now, I Wanteyou to tell us again about how 
ide write was when you shot him. 


Die Sl bold you. 1 was Stemding.where the 
com might hewebeen a»scouple.twoeor three 
im@weceh I don't remember. 

De you remember when the two deputies Jack 
Hive. Jame Conmoy, Mr. and-Mes. Walker and 
yeounm~eg@ercame to the cabin? 

No. 


Do youUs.renember saying anything to them about 
what had happened? 


I @on's remember anything frem the time the 
2uUn went eT amd when we were sitting down 
heres. 


Hew much had qaem been drinking’ that day? 
itimeohne fifth em half gallen of wine? 


ie welsealli., I didn't ewen, Mave <ny ,.meney. 
fT hed GO Wel teugtile Bill -an@.@eokite came 
heme TO s@et "Some money. 

How many were sharing the wine? 

ogee. Tony, me and my wife. 

Tomes yowmand your wife? 


Yes. 


imees was @ll yeu nad yesterday that you can 
neme mbiea ? 


Yes. 


I went te ask mous again Bill. Dad you have 
a fight with Tony? 


Geeaet God New Wewdwen't have any fight. I 
wavited *him.te the hewse to have semething 
te drink and eat. 


A-7 


We @aid s@me peeple told us that you were 
omemad Cookies' with the rifle about 9:30. 


Ne 1 doen't remember. 


De you wememver beimg down there before the 
Bun-—went off? 


Wedtiyolyworked for him during the day. 
Whatetime did you quit work? 


Voteualil “heawe-to ask my wire. I don't 
remember . 


Can "you. give us an estimate? 


My wife would know. She pays attention when 
It come home and she tries to have meals on 
time and so on-and so she would know, where 
Lt Gow'c. 


What do you do for Bill and Cookie Walker? 


Heit £ @2s breaking up thewyard«and.cleaning 
Up age yamds= Now then if gowaden'’t mind 
COU eee US Nievaies. IT mea@im after all 
i aie nor soiling to trysto run off-and I have 
termed TO be cooperative. It is met going 
Gombe te@ lome- 1 think I-aqught to have a 
lawyer ef seme -kind and I will try to go 
along with you and do anything agreeable 
and Hed neme Mnows that I try to go along 
(een VweVverwiaiis and I willlury.to help you 
im any wey lDocen and Iwould.like to talk 
CO Mie Wake if I can. 


i> is mew 5:05 p-m. by my watch. Has anyone 
WeenNice anyome else threatencd you? 


Hetlimm@,. “hed=ewouldn't do that. 
is this a voluntary statement? 


Yee Deis iS 2 ellmiary stamement no one 
has thmeetenecdenew all gOu Beant bo know is 
what is the score. Nobody has threatened 
mewand 1 “YWMeyweideune, wouldn't "et anything 
Cmveot We. Teen trie to do everything to 
Hea ae 


Has anyone promised you any rewards or immunity, 
jae) l? 


Heim iiOx “Red wouldn't do tat. I told Red, 
Cie teremwas anything 1 do wrong then I am 
Man @d0wen te “Stand up end faee up to what 

I ei. 


Thais S@Avemwenlcehswesting of five pages-and this one, 
Ves @£1Uen ipetie ser tice.of the District Atterney for 
Isvamauh, Csuiit ye, Ore pen. April 16, 1962, at 4:40 p.m. 
and ended at Se00Q-p.m. 
Tivs SsStavemewemias boem read by mé and the truth as 
Meadrly as I can Pécall. 

ey). W.E. Unsworth 
WITNESSES: 


Zo eelorray Britton 
/S/ Delbert Summers 
Voy ) sekco Thomas 


/s/ Suzanne Cromwell 


